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DISSENTING OPINION

| dissent because | do not find that the evidence
preponder ates against the trial court’s judgnent dism ssing the
plaintiff’s conplaint. |In fact, there is precious little
evidence in the record bearing on the culpability of the Gty of
Maryville (“the Gty”). In nmy judgnent, the proof shows little
nore than that the plaintiff slipped and fell on icy pavenent in

a city park at a place near a functioning water fountain on a day
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when the tenperature was at or below freezing. Wat the evidence
does not show is negligence of an enployee of the Cty; notice to
the Gty of a condition of the type described in T.C A § 29-20-
203(a); or the necessary causal connection between actionable
conduct on the part of the Cty and the plaintiff's fall.

The plaintiff testified that she slipped and fell on an
icy patch on a paved wal kway in a park owned and mai nt ai ned by
the Gty while walking with a friend on January 5, 1995, between
5:00 and 5:30 p.m The plaintiff testified that it was “dusky
dark.” It is a reasonable inference fromthe evidence that the
ice resulted froma m st enanating froma nearby water fountain.
The tenperature at the tinme of the fall was at or near freezing.
The plaintiff testified that an overhead light in the vicinity of
her fall was not functioning when she fell. Her testinony
further shows that tape was affixed to the |light pole. There was
testinmony that in the process of fixing lights, the Cty would
mark with tape the lights to be replaced or fixed. The husband
of the plaintiff’s wal king conpanion testified that he reported
lights being out in the park in the Novenber - Decenber, 1994,
time frane but he was not sure of the exact date of his report.

An enpl oyee of the City testified that such a report had been



received in Novenber, 1994, and that the lights were fixed by
Decenber 2, 1994 -- nore than a nonth before the plaintiff fel
on January 5, 1995. There is no proof in the record that the
City received a report of lights being out between Decenber 2,
1994, and January 5, 1995.%' In ny judgnent, the proof in the
record falls woefully short (1) of proving notice of a
“defective, unsafe, or dangerous condition of any...sidewalk”
under T.C. A 8 29-20-203(b); or (2) of making out a “negligent
act or om ssion of any enployee” of the Cty under T.C. A § 29-
20-205; or (3) of showing a causal link between the Iight bulb
being out and the plaintiff’s fall. 1In any event, the evidence
offered by the plaintiff is not such as to persuade ne to find
that the evidence preponderates against the trial court’s

judgnment. | would affirmthe judgnent of the trial court.

Charl es D. Susano, Jr., J.

This is also no proof that the lack of lighting inmpaired the
plaintiff's ability to see the icy pavement.
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